[image: image1.jpg]For women and children.
Against domestic violence.




Refuge’s response to Government’s
Review of Section 58 of the Children Act 2004
August 2007

Refuge

Founded in 1971, Refuge has grown from a small charity, pioneering the world’s first refuge in Chiswick, London to become the country’s largest single provider of specialist accommodation and emotional and practical support to women and children escaping domestic violence. On any given day, Refuge supports over 900 women and children in our refuges and through our community based outreach services. 

Refuge is committed to a world where domestic violence is not tolerated or ignored and where women and children can live in safety. In order to achieve our vision we undertake an integrated approach to:

· Provide high quality services to women and children exposed to domestic violence;

· Prevent domestic violence through national award-winning awareness-raising campaigns, policy, training and research; and

· Protect women and children exposed to domestic violence through lobbying for appropriate legislation and developing best practice approaches to meet their needs.
As a service organisation, Refuge’s strength is the ability to ensure that the voices of the 80,000 women and children that we support each year are heard in national decision-making processes.

1.
Introduction

1.1
Refuge is delighted to have this opportunity to respond to Government’s review of Section 58 of the Children Act 2004. Whilst welcoming positive law reform which made common assault between adults an arrestable offence through the Domestic Violence, Crime and Victims Act (2004), Refuge is disappointed that, in the same year, Government supported legislation that allows parents to justify common assault on their children as ‘reasonable punishment’.
1.2
Inconsistency in policy leads to confusion in practice. The parents of a 17 year old can lawfully assault their child. However if that same 17 year old were assaulted within the context of an intimate relationship, then it would be considered unacceptable. Not only does this result in mixed messages to the young person, but as the Government definition of domestic violence currently stands, the young person would not be afforded legal protection by the Domestic Violence, Crime and Victim’s Act (2004) since it only applies to over 18s. 
1.3
Section 58 also sends out a dangerous message about the acceptability of violence, undermining the efforts of professionals seeking to promote a non-violent culture. Refuge seeks to educate children that domestic violence is unacceptable. We also promote non-violent ways of parenting. Yet as long as parents are lawfully able to assault their children then young people learn that it is acceptable to use violence as a means to control another person.
1.4
Refuge therefore recommends that the ‘reasonable punishment’ defence is removed altogether so that children can enjoy the same protection as adults. 

2.
Equal protection under International and European human rights mechanisms
2.1
Children have the same fundamental human rights as adults to respect for their physical integrity and human dignity. Article 19 of the United Nations Convention on the Rights of the Child (UNCRC) clearly states that ‘States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child’.
2.2
The UN Committee on the Rights of the Child, which monitors the UK’s compliance with the UNCRC, has recommended equal protection for children in response to the UK’s 1995 and 2002 reports. In its 2002 concluding observations, for example, the Committee stated that ‘governmental proposals to limit rather than to remove the ‘reasonable chastisement’ defence do not comply with the principles and provisions of the Convention’.
2.3
In July 2006, the UN Committee on the Rights of the Child issued General Comment No.8 which reminded all States Parties, including the UK, that equal protection for children is an ‘immediate and unqualified obligation’. The Committee also made clear to States Parties that ‘the Convention requires the removal of any provisions (in statute or common case law) which allows some degree of violence against children (e.g. ‘reasonable’ or ‘moderate’ chastisement or correction’) in their homes/families or in any other setting’.
2.4
 Similarly, the UN Secretary General’s study on Violence against Children (UNVAC) called on all States Parties to the UNCRC to prohibit all physical punishment by 2009.
2.5
Furthermore, the European Committee of Social Rights which monitors compliance with the European Social Charter concluded in July 2005 that UK law is in breach of human rights obligations. It stated that ‘since there is no prohibition in legislation of all corporal punishment in the home, the situation [in the UK] is not in conformity with Article 17 of the Charter’.

3.
Child protection
3.1
Government did not request evidence that hitting women was wrong when it sought to introduce the Domestic Violence, Crime and Victim’s Act (2004), so it is unclear why the Government is seeking evidence that hitting children is wrong. It is paradoxical that the smallest and most vulnerable of people should have less protection from assault than adults, especially when protection from violence is a matter of basic human rights. 
3.2
Promoting section 58 through improved guidance has the potential to undermine child protection as it cannot help but popularise the message that parents have a legal right to assault their children. It may also encourage parents committed to physical punishment to use forms of violence, which although dangerous, do not leave marks (for example, shaking and blows to the head). This practice may be compared to the behaviour of perpetrators of domestic violence who adopt similar strategies when abusing their partners.
3.3
Indeed research suggests that men who are violent towards their female partners are also likely to be violent towards their children. The overlap between men’s violence towards women and the physical abuse of children is estimated to be in the range of 30-66 per cent.
3.44
Furthermore policy that allows parents to assault their children is inconsistent with policy that recognises the harm that ‘merely witnessing’ violence can have on a child. In 2005, Section 120 of the Adoption and Children Act (2002) extended the definition of harm within the meaning of the Children Act (1989) to include ‘the impairment suffered due to seeing or hearing ill treatment of another’ such as harm caused by domestic violence.

4.
Removal of ‘reasonable punishment’ defence
4.1
In order to address Government concerns that removing the ‘reasonable punishment defence’ would ‘criminalise’ parents for minor assaults on their children, Refuge suggests that any change in legislation should be implemented in an educative way which is both supportive to parents and in the best interests of the child. This could include providing material on alternative ways to discipline children. 
4.2
Positive precedents have already been set through Government prohibiting the physical punishment of children in schools, nurseries and other institutions, in day care (including childminding) and in foster care (except private childcare).

4.3
Equal protection from assault has already been granted to children in 16 European countries including: Austria (1989), Bulgaria (2000), Croatia (1999), Cyprus (1994), Denmark (1997), Finland (1983), Germany (2000), Greece (2006), Hungary (2004), Iceland (2003), Latvia (1998), Netherlands (2007), Norway (1987), Romania (2004), Sweden (1979) and the Ukraine (2004). 
4.4 
Furthermore, in May 2007 the New Zealand Parliament legislated to give children equal protection from assault. The new Crimes (Substituted Section 59) Amendment Act removes the ‘reasonable force’ defence so that the criminal assault laws apply equally to adults and children.
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