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Refuge Response March 2005

Parental Separation: Children’s Needs and Parents’ Responsibilities: Next Steps

Overview

1. Refuge is pleased that domestic violence remains visible in this paper, which details the Government’s next steps for action in relation to separating parents. Refuge is once more, in broad agreement with the general assumption that it is in a child’s best interests to maintain contact with both parents (providing it is safe) and of the development of information and services (both in and outside the court system) to facilitate this process. 

There are however, a number of concerns Refuge considers essential to raise and these are outlined in brief below.

Existing and proposed measures to safeguard children from harm
2. The paper cites “the existing definition of harm in the children act 1989 has been clarified to expressly include ‘impairment suffered from seeing or hearing the ill treatment of another” as one measure which can be used to safeguard children from harm. Whilst Refuge is pleased that it is now understood that experiences of witnessing domestic violence are harmful to children, without an additional clause
 the practical application of the new clause carries with it the possibility of inflicting even more damage to victims. Specifically, if professionals do not understand the dynamics of domestic violence and its impact on victims they may hold that same victim responsible for ‘allowing’ their child to witness the abuse. In a legal context this could lead to her being found guilty of neglect and possibly losing her children to the care system. In a professional context, it may mean that she is ‘threatened’ with social services intervention if she either remains with an abuser or is unable to prevent herself from being abused. Refuge believes, along with leading international experts in the field
 that a legal protection which expressly states that victims must not be held accountable for the behaviour of the perpetrator is essential to prevent the system further abusing victims.

3. Refuge is pleased that there will be opportunities via “the introduction of new gateway forms [which] will allow courts to be informed about allegations of domestic violence at the beginning of a case” and believes this is an important step in helping to identify those at risk. However, given the complexities of domestic violence, its impact on victims, fear of reprisals and feelings of shame and self-blame, the use of a form is may not be sufficient to obtain a disclosure of domestic violence in many cases.  Refuge would recommend that mandatory training in domestic violence is implemented for all those working in and for the courts so that the signs of abuse are correctly identified by professionals via a system of repeat enquiry consisting of appropriate questions
.

4. Refuge is greatly concerned and indeed confused by the statement “the government does not plan to introduce a presumption of no contact before it has been established that contact will be safe for all involved”. Refuge is of the view that one must first establish that contact will be safe before making the decision not to legislate in this direction. Evidence of women and children harmed both psychologically, physically and even fatally, continues to show that safety has not been established for all involved within the present system; furthermore, the proposed changes fail to offer the safeguards required, leaving women and children vulnerable to further harm from the perpetrator and indeed, from the system. Refuge, firmly believes that a legal presumption of safe contact is essential before we can even begin to establish that contact will be safe for all involved. In the interests of placing the needs of victims as the centre of legal (and other) processes a presumption of safe contact must precede any legal enforcement of contact orders.

The Introduction of legislation to enforce contact orders 
5. It is of enormous concern that amongst its plans for action the government intends to legislate to enforce contact orders, without establishing mechanisms to ensure that contact will be safe for all involved. Refuge believes such a move to be both dangerous and unjust
. A clear, accurate and agreed working definition of domestic violence, which incorporates a power and control analysis of abuse and its impact, is essential to identify, appropriately support and protect victims. Systems for assessment of psychological and physical risk must also be an integral part of the process, as should mechanisms for monitoring safety and wellbeing during existing contact arrangements. Under plans for the enhanced role of CAFCASS officers (which Refuge welcomes) there are provisions for ‘checking that the order is being implemented in practice’. Refuge believes it is important to ‘check’ why contact has broken down and to be alert to the possibility that in circumstances of domestic violence, the reason may be new or renewed violence, threats of violence or other abuse. 

The interface between criminal, civil and family law

6. Refuge believes it is crucial that all parts of the legal system (and those which surround it) work as part of a coherent whole and that this is essential not just for the purposes of justice but in order to promote an effective and safe response to domestic violence victims. Therefore to promote (or at worst enforce) contact arrangements in circumstances where there are on going criminal proceedings against the perpetrator, may place undue strain upon the victim and thereby lessen her support for the case or her capacity to give her best evidence. Research has shown that “reference to contact with children was likely to lead to more lenient outcomes in bail decision-making and sentencing. The researchers concluded that without a close relationship between the criminal and civil systems children would continue to be an important point in attrition in the criminal justice response to domestic violence cases
.” 

Refuge is aware that two integrated courts are currently being piloted in England and Wales, but would urge government to mainstream best practice in this field as quickly as possible.

Mediation and in-court conciliation

7. Refuge is particularly alarmed to read that the relevant rules and practice directions to the senior judiciary will ensure that “the strongest possible encouragement is given to parties to agree to mediation or other forms of dispute resolution” and that nowhere within the document is domestic violence identified as an automatic exception from the process. It is broadly accepted that mediation is grossly inappropriate and even dangerous for victims of domestic violence
. We know that the point of separation form an abuser represents the time of greatest risk for women and children. Furthermore it is naive to assume that victims of abuse will be able to advocate for their needs, the rights of their children or to express their feelings freely and without fear when faced with their abuser. Issues of power and control lie at the heart of abusive behaviour and are likely to re-emerge within the context of mediation and so it is vital that professionals have the skills to identify domestic violence victims and ensure they are exempt from these processes.
Evaluation of new measures

8. Refuge is pleased that the government is committed to evaluating the effectiveness of the new measures to be introduced with “an evaluation of the number of applications with domestic violence allegations” beginning in summer 2006. Refuge would recommend that government might also like to consider an evaluation of the way in which these cases were managed, with a focus on:

· Exploring the most effective methods of obtaining disclosures of abuse

· Initial risk assessment processes and outcomes 

· Mechanisms for ensuring on-going monitoring of contact arrangements with a particular emphasis on the safety and emotional well-being of the child and non-abusing parent.

Other positive initiatives

9. Refuge recognises the value of “making available general legal advice on relationship breakdown through a telephone helpline service using an existing helpline run  by the Legal Services Commission” but suggests it would beneficial for this line to have strong links with the national domestic violence helpline run in partnership with Refuge and Women’s Aid. 

10. Refuge also welcomes the government’s intention with regard to civil legal aid to introduce “safeguards and exemptions ….in cases where a client’s safety is at issue” and hopes that this may prevent some perpetrators of domestic violence from making repeat applications for contact in order to further harass and abuse their partners. It is also hoped that an unintentional consequence of denying perpetrators legal aid (and therefore legal representation) does not result in them representing themselves and cross-examining their victims in court. Currently there are no provisions within law to prevent this, except in circumstances of sexual assault.

11. Refuge supports the government’s intention “to give courts powers to require parents to attend relevant parenting programmes or classes or information session before making a contact order and would strongly recommend making attendance at a perpetrator’s programme or series of individual meetings where the impacts of violence/abuse upon children are discussed, a precondition of contact.

- ENDS -

� The legal definition of domestic violence used in New Zealand incorporates a power and control analysis of domestic violence. It also specifies that ”the person who suffers the abuse is not regarded as having allowed the child to see or hear the abuse”. In the absence of a legal definition of domestic violence, Refuge advocates for an additional clause which would protect abused parents from being charged with a failure to protect a child who witnesses the abuse. 


� Jaffe,P., Lemon, K., Possion, S. Child Custody and Domestic Violence: A  Call for Safety and Accountability. 2003


� see Refuge’s select committee submission – additional notes at appendix 1 for more detail 


� see Select Committee Written evidence at appendix 2 for further detail


� Hester et-al (2003) p15 Cited in Evaluation of Specialist Domestic Violence Courts/Fast Track Systems. Cook, D; Burton, M. Robinson, A. Vallely, C. (March 2004)


� In Canada the Criminal Code was amended in 1996 to permit the use of alternative measures (including restorative justice) for adult offenders; domestic violence cases were excluded in all but 3 jurisdictions
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