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November 2004 – Refuge response to Council of Europe: Contact Concerning Children

Refuge supports many of the measures outlined in the Council of Europe- Convention on contact concerning children, recognising the need to safeguard against the wrongful removal of children across borders and to promote a child’s right to maintain contact with both parents following separation, except when this is not in the child’s best interest.

Contact and residence

There is in general, an international awareness that contact and residence represent a significant risk for women and children affected by domestic violence, even following separation from a violent partner/father. The physical and psychological harm that can be inflicted upon children who have contact with violent fathers is also well documented, even so, less than 0.8% of contact applications are denied and many children continue to be harmed during court ordered contact
. 

Proposals

Refuge would support the proposal to promote the adoption by States of common principles with respect to contact concerning children, in particular in order to facilitate the application of international instruments in this field; but would recommend that any principles include a clause which allows for the experience of domestic violence to be considered as a defence to child abduction and as a significant factor when considering safety (of both child and non-abusing parent) in relation to decisions or arrangements relating to contact and residence.
Refuge agrees it is laudable to wish to encourage judicial authorities to make more frequent use of transfrontier contact and to increase the confidence of all persons concerned that the children will be returned at the end of such contact; but has grave concerns about the practicality of such arrangements where domestic violence is or has been a feature of family life. In recognising the risk of unsupervised contact between children and fathers who have perpetrated domestic violence, several jurisdictions have legislated in favour of ‘safe’ contact only and against joint custody
.

In order to properly protect children and the non-abusing parent, both jurisdictions would have to agree on a ‘safety’ principle as well as ensure appropriate procedures were in place to thoroughly investigate allegations of abuse. Refuge agrees that legal processes should occur with minimum delay, nevertheless investigating allegations of abuse from children and or ascertaining their wishes and feelings is likely to take time and skill. Issues of trust and of safety are of immense importance in terms of obtaining disclosures; a child needs to know they will be protected from further harm and that they can trust both the professional and the system to ensure their safety before they will speak out. Considerable resources are necessary to carry out this work and ensure all allegations of abuse are properly investigated. 

Refuge suggests that in circumstances of domestic violence, contact should be properly supervised. In cases involving risk of harm to a child and or the non-abusing parent, ‘safe’ contact should be supervised formally at a contact centre, though of course, this does not in itself constitute safety and careful monitoring over time should be integral to any arrangement. 

Although it is noted that an additional international instrument is necessary to provide solutions relating in particular to transfrontier contact concerning children; it is difficult to imagine how such arrangements could be either practically or safely implemented across borders. There is currently a risk of harm occurring to children and to adults due to lack of communication across jurisdictions (civil/criminal) within the same geographical area (particularly in relation to concurrent proceedings/orders which are at variance such as restraining orders and applications for contact), surely this risk is increased when communication must take place across international borders. 

Article 2 Definitions

It is positive that the convention respects the right of a child to participate in decision making about  

contact and residence with their parents. Refuge supports the practice in “some countries [where] it is not possible for courts to make or enforce a contact order where a child is 16 or over, or even for younger children, if the child strongly opposes any contact” and the encouragement to all states to include provisions about this matter in their internal laws. 

Refuge is therefore opposed to the proposal to allow each state discretion in determining cases 

where courts may not make or enforce a contact order concerning a child who has reached a certain age or has sufficient understanding and who strongly opposes any contact.

Whilst it is understandable that there are differences in how states define and respond to risk, adherence to a common risk assessment framework might help to minimise harm and ensure the views of children who strongly oppose contact are heard and respected. Refuge would recommend that appropriate assessment processes are in place to allow children to voice their wishes and feelings and to promote their safety and well being. 

Article 4 Contact between a child and his or her parents

The convention states that restrictions and exclusions to contact can only be made where necessary and in the best interests of the child, further more “it must be beyond any doubt that such restriction or exclusion of what essentially is a human right is necessary in the best interests of the child concerned.”  And herein lies a problem. Domestic violence is very often a closely guarded secret, not even discussed between close family members; proof or evidence of the kind required by the courts is rarely available, far less proof beyond any doubt. If  children who oppose contact or disclose direct physical or sexual abuse are forced to have contact unless it can be proven beyond any doubt that contact would not be in their best interest, then many children could be placed at risk. Apart from respecting the child’s view, Refuge would also recommend when considering on the balance of probabilities whether a restriction or exclusion to contact should be applied, that a mandatory risk assessment and an objective assessment of the impact any ‘alleged’ abuse might have had, is used to inform the decision making of the court. 
Although there is an acknowledgement that in cases of direct abuse or domestic violence, supervised contact should be ‘considered’, it is of concern that this is presented only as an option rather than a condition in such circumstances. It is also disturbing to read advice that supervised contact, if established should usually be of a temporary nature. In the absence of considerable behaviour change and attitudinal shifts in the perpetrator and the existence of stringent mechanisms for safeguarding and monitoring victims,  it is difficult to imagine the process by which it can become entirely ‘safe’ to move from supervised to unsupervised contact and how it would be possible to assess this risk ‘beyond any doubt’. As a first step Refuge would suggest that considerable resources must be invested within the system, including legal safeguards and sanctions, group/individual therapeutic work with the perpetrator, intervention and support for victims such as practical information about rights/legal process as well as therapeutic input to aid recovery. 

Refuge is also concerned that in circumstances of domestic violence or child abuse, supervised contact should be understood to mean ‘closely supervised by an independent third party’ and not a family member. Evaluation of New Zealand legislation on contact found that when extended family provided supervision within an informal context, children benefited from these relationships, nevertheless, “these children were not always emotionally safe” as circumstances arose where “the non-custodial parent used the child to pass abusive messages to the custodial parent; the non-custodial parent’s family harassed the custodial parent”
.

The convention suggests that supervised contact should be checked periodically ‘preferably upon request’ but Refuge would recommend that it is carefully and routinely monitored throughout the process.

Article 6 The right of the child to be informed and to express his views

It is positive that children of sufficient understanding should be informed of their rights and be allowed to express their views. But in order for this to work appropriately and bolster the rights of the child, it is vital to get the process right. Unfortunately the Convention does not make reference to good practice protocols for obtaining sensitive information from children, nor does it give any indication as to how far this principle applies to the very young. Rather, the convention allows individual states to establish their own criteria (one of which may be age) to define whether a child is able to express their views. Furthermore, the convention does not address how one might ascertain the impact of contact/residence upon infants or pre-schoolers whose expressive language skills exclude them from such processes. Research has shown infants and pre-schoolers to be at higher risk of exposure to domestic violence and to suffer more adverse emotional, behavioural and developmental consequences than school age siblings. Without stringent assessment and monitoring systems (implemented by those with specialist skills in work with children) which include infants and pre-school children, we may be placing our most vulnerable children at great risk. 

Article 7 Resolving disputes concerning contact

The working party on custody and access when preparing this convention underlined the importance of promoting agreements concerning children and encouraged states to make greater use of family mediation. Issues of power and control lie at the heart of abusive behaviour and are likely to re-emerge within the context of mediation and or conciliation. It is unrealistic to assume that victims of abuse will be able to advocate for their own needs, rights and express their feelings freely or without fear when faced with their abuser. It can even be dangerous to place victims in this position. Awareness of the dangers of these approaches in circumstances of domestic violence is essential to safeguard victims from on-going violence and abuse from perpetrators
. Refuge would recommend screening for violence and abuse prior to entry into such programmes, with routine exemptions available.

Article 10  Safeguards and guarantees to be taken concerning contact

These safeguards and guarantees are divided in two groups. One group concerns safeguards and guarantees, which are designed to ensure that the contact order is carried into effect. Another group concerns safeguards and guarantees, which are designed to ensure that the child is returned at the end of a period of contact or to prevent improper removal.

Whilst these safeguards and guarantees are important, Refuge is concerned that safeguards to prevent harm to children and the non-abusing parent during contact visits are not mentioned. Rather there appears to be an assumption that supervised contact is ‘safe’. Also missing from the convention is recognition of the physical or psychological harm that can be inflicted upon the non-abusing parent as a result of contact arrangements and the corresponding impact this might have upon the child. Being parented by a person suffering from depression, anxiety or posttraumatic stress is likely to negatively affect many children, particularly the very young; the serious consequences of witnessing the abuse of a parent are well documented. 

Domestic violence and the Hague Convention

Refuge supports the principle of protecting children from abduction but is concerned about the way the Hague convention is applied to women and children escaping domestic violence.

In general, a woman is considered to have acted in her own or her child’s best interest if she separates from an abusive partner and secures safe accommodation for herself and her children. Indeed, the usual response of social services has been to promote separation from the abuser as a child protection strategy, with failure to comply sometimes resulting in a care order. Yet for women who believe the risks to themselves or their children are so great that it is necessary to flee the country without obtaining the consent of a violent father, the situation is reversed; these women are considered to have acted wrongfully and plans are often swiftly made for return. 

The Hague Convention contains exceptions to the mandatory return of a child, though these are rarely utilised even when applicable and return to the country of habitual residence is the norm. Women and children fleeing domestic violence and abuse often find themselves returning to a situation of fear and of poverty, where undertakings to provide safe accommodation and or financial support are ignored. Mounting a legal battle for residence and the right to leave the country again can pose huge problems in the absence of sufficient funds. One must also consider the psychological consequences of returning a child (who has expressed the wish not to return and or has disclosed experiencing violence/abuse/harm from their father) against their will.

One of the mandatory exceptions is grave risk of physical or psychological harm to the child. But in reality, families often contain more than one child and this can present problems where one child has been harmed but another has not. Similar difficulties can arise when children have the same mother but different fathers (both in the country of habitual residence) and only one father has abused one of the children.  Under the present system, if only one of the children is at risk, it is difficult to make a case for all of the children to remain and most often all are returned. 

Refuge would therefore recommend that risk of harm from exposure to cruel or ill treatment inflicted upon another
 (e.g. siblings or the non-abusing parent
) is included within the mandatory exceptions and that this should constitute a legitimate defence. 
Article 10 paragraph 2 letter a, mentions the possibility to impose a fine (civil, criminal or administrative depending on the judicial system) on the person with whom the child is usually living, should this person refuse to comply with the contact order. This fine might be a particularly effective measure in cases where it is feared that the negative attitude of the person is likely to continue in the future. 

Unless we get the screening process right and combine this with on-going monitoring which offers frequent opportunity for disclosures of abuse to be made (by adults and by children,) women may find themselves facing legal consequences for non-compliance with contact orders which in reality,  place them and or their children in danger. Rather than moving directly towards measures to enforce contact, it seems important to explore reasons why contact has broken down, one of which may be renewed violence, threats of violence, psychological abuse etc. On-going monitoring of high risk cases (those involving violence and abuse) should be integral to the contact process. Refuge would also suggest that abusers should be channelled into education programmes to learn about the impact their behaviour has had upon their children and to monitor current/future risk to their victims; this should be a condition of contact agreements in high-risk cases.

The UK government is currently consulting on the needs of children following parental separation and relationship breakdown and Refuge’s submission is attached with this document.
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� This is the case in New Zealand. The US has a Model Code (1993) with a rebuttable presumption that it is not in a child’s best interest to be placed in the custody of a perpetrator of domestic violence. Contact is only granted where this is safe for the child and the non-abusing parent. Access to information about the child, such as medical and school records may even be denied if this information could be used to locate the custodial parent.
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� In Canada the Criminal Code was amended in 1996  to permit the use of alternative measures (including restorative justice) for adult offenders; domestic violence cases were excluded in all but 3 jurisdictions (Final Report of the ad-hoc Federal-Provincial-Territorial Working Group Reviewing Spousal Abuse Policies and Legislation. Canada 2003)


�within the Adoption and Children Act 2002 there is an amendment to the definition of "harm" in the Children Act 1989 to make clear that harm includes any impairment of the child’s health or development as a result of witnessing the ill-treatment of another person 


� The US court ruled against the return of children to France following an amicus brief describing why domestic violence can present a sufficiently grave risk to children, it “held that there was ample evidence in the record that return of the children to the place where they witnessed and experienced serious domestic violence presented a grave risk of psychological harm under the terms of the Hague Convention and return was therefore not warranted”. 








5 Refuge response to Council of Europe: Contact Concerning Children: Nov 2004

