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General Statement 

1. It is well understood that separation and divorce can have a negative affect on children, particularly where conflict characterises the break up and in general Refuge believes it is valuable for children to maintain contact with both parents where it is safe to do so. The negative impact of harsh and punitive parenting is also well understood as is the harm that can be caused by witnessing domestic violence. It is vital therefore that there is a balance between the child’s right to maintain contact with both parents following separation and the duty of society to protect children from harm; a parents’ right to maintain contact with their child should not overshadow either of these central aims. 

2. The contentious issue of contact and residence presents particular problems for legislators and policy makers yet the importance of ‘getting it right’ cannot be more strongly emphasised, for to get it wrong can and indeed does lead to fatal consequences. Legislative change in other jurisdictions has led some to create a legal presumption of ‘safe contact’ together with mandatory risk assessment in an effort to protect children from harm
 Yet even with these safeguards in place, protecting children (and the non-abusing parent) during contact visits with a father who has perpetrated domestic violence remains difficult, though it is not impossible if stringent screening, effective assessment and monitoring systems are in place.

3. The role of the family courts in ensuring the protection of children (and the non-abusing parent) cannot be overstated. All those working in the system should have a firm grounding in domestic violence and its impact on victims. There must be a clear understanding and acceptance that domestic violence, whether experienced or witnessed, represents a serious risk both now and in the future for any child and where this risk exists, there must be a resolve to say ‘no’ to contact, at least in the short-term.

The Risks

· Domestic violence has overtaken gestational diabetes and pre-eclampsia as a cause of foetal death
 

· Attempts to leave a violent partner, with children, is one of the most significant factors associated with severe domestic violence and death
 
· Research has shown that the emotional and behavioural problems of children exposed to domestic violence are associated with their relationship their father. The more fear and anxiety, the greater the problems; the longer children are away from a violent father, the greater the improvement in adjustment
. 
The Reality

· Less than 1% of contact applications were denied in 2002

· In 35% of contact applications there were concerns about the safety of a child or the residential parent

· 10 children were killed during contact visits in the past two years

· Around 75% of children on the child protection register live in homes where there is domestic violence

4. In view of these concerns, Refuge’s response has focused upon the fourth of the select committees questions, that is “whether people using family courts are getting the service they deserve” and how the system, in its broadest sense could be improved to better meet the needs of domestic violence victims. And with this in mind, Refuge recommends:
Legislation in favour of a presumption of safe contact at the earliest opportunity.

5. Although Refuge recognises there is not a legal presumption in favour of contact, there is a stated assumption
 that maintaining contact with both parents is in the best interests of children and this appears to have influenced significantly, judicial decision making in the area of family/private law and whilst this assumption is generally well founded, Refuge believes there are circumstances when it is not. Circumstances where a child has been exposed to domestic violence and or has been abused by the non-residential parent are prime examples
. 

6. The government assures concerned groups such as Refuge that current and planned protocols will be sufficient to ensure the safety of children and non-abusing parents alike and it has stated its intention throughout the passage of both the Children Bill and the Domestic Violence Crimes and Victims Bill, to leave legislation on the matter of contact, unchanged. Refuge, on the other hand believes further action is necessary and in addition to a change in the law, Refuge is calling for:

A legal definition of domestic violence.

7. The first step in addressing domestic violence is to agree upon an accurate definition of the problem. Domestic violence is a term commonly used to describe the abuse which occurs between intimate partners or ex-partners and although it is important to recognise that domestic violence also occurs within dating relationships, sex-same relationships, familial relationships, towards elders and in some instances in a female to male direction, we should acknowledge that the vast majority of domestic violence incidents are experienced by women and perpetrated by men. Refuge understands domestic violence as behaviour which causes physical, emotional and or psychological harm; it is the systematic, patterned and purposeful exercise of power and control, occurring over time, often within a climate of fear.  Domestic violence can include a wide range of behaviours such as verbal remarks, financial control, intimidation, isolation, threats, sexual assault and physical assault. It can also include the enforced involvement of children, as well as the direct abuse of children.

8. Refuge believes that gender based discrimination such as violence against women, often interfaces with other forms of discrimination such as race/ethnicity, class, sexual orientation, age, disability and religion, creating even greater difficulties for many women. Some women from black minority ethnic groups also experience violence from other family members and community leaders. For this reason, the definition may need to be broader. Work has already been done attempting to create agreed definitions in this area and a working party to consolidate these efforts might be valuable. 

9. It is crucial that our definition and approach to domestic violence acknowledges and responds to the overlapping abuse of women and their children. Domestic violence impacts on women and children simultaneously, individually and perhaps most importantly it has the potential to affect their relationship with each other.  Although legislation, policy and practice tend to conceptualise women and children’s needs separately, Refuge believes the key to successful intervention is to recognise the inter-connectedness of this abuse. Legislation, policy and services must reflect this reality. 

Appropriate domestic violence training for all professionals and mandatory training for those working in and for the courts.

10. Domestic violence is an issue about which most people have a view, and many myths and misinformation about the subject abound. In recognition of this problem, the government mounted a campaign to increase public awareness of the facts and to encourage victims to seek support
. Professionals in and outside the court system are as likely as anyone to hold erroneous beliefs or negative attitudes about domestic violence and to exercise these views through their working practices. Unfortunately training to rectify this problem remains patchy and it is therefore unsurprising that Refuge continues to hear of instances where the courts have failed to take account of the complex nature of domestic violence and its impact on victims, particularly in relation to contact arrangements and also with regard to matters of child protection. 

11. Consider the circumstances of a woman, systematically abused over a number of years, who depressed, traumatised and in genuine fear, is unable to protect her child from violence perpetrated by her partner. Reason tells us that a rational person would leave in order to protect herself and her child, thus a woman who stays must enjoy the violence or be a reciprocal partner in the abuse, as well as a neglectful mother who is unable to put the needs of her child before her own. Yet typically, she will have been isolated from family, friends, colleagues (if she is allowed to work) she is likely to be afraid or even ashamed of speaking out and she might blame herself for the violence she and her child have suffered. She infrequently has access to money and may believe there is no where safe she can go. She might even have been told that if she leaves with the child they will both be killed – so she stays. If the courts do not understand the complexity of domestic violence (the controlling nature and mind altering consequences of abuse perpetrated within an intimate relationship) and recognise that her reasons for staying might have been to protect her child in the short-term, or that she was so paralysed by trauma and depression that she was unable to see a way out, she could be convicted of neglect and face losing her child to the care system. 

12. It is Refuge’s view that agencies which work alongside the courts such as social services, should operate according to an accurate definition of domestic violence and a thorough understanding of the problem.  For example, during the course of child protection proceedings, the parenting capacity of an abused woman is likely to be monitored and assessed by social services; with some suggesting she and her children should leave the perpetrator as a child protection strategy. Yet in order to do this and provide the appropriate level of care and protection to her child, the woman will often need dedicated services to enable her to focus upon, understand and recover from her own experiences of abuse. She will frequently need specialist support to build her self esteem and promote insight into the impacts that domestic has had upon her as an individual and as a parent, unfortunately specialist domestic violence services of this type, particularly those which integrate children’s needs with those of the non-abusing parent, are rarely available. And even if a woman does decide to leave her abusive partner, either through pressure from social services or of her own volition, the cruel irony is that she and her children are often unable to entirely escape from the abuse because the family court system (and or social work intervention) is likely to promote contact following separation, even with a man who is a known abuser. Without comprehensive training and clear good practice protocols, for all professionals working within and for the courts, such practices are likely to continue and the negative impacts of domestic violence will go on and on for the women and children who have become its victims. 

Appropriate policies and procedures that prioritise and ensure safety for children and non-abusing parents with regard to contact and residence

13. The government has stated that “the child’s welfare must be the paramount concern”
 and Refuge is in full support of this principle but suggests that to achieve this aim, particular safeguards must be in place for those affected by domestic violence, including:

Thorough and on-going screening for domestic violence prior to and during the process of contact 

14. Proposals indicate that screening for domestic violence will occur at the earliest opportunity with the aim of protecting those at risk and to this effect, the government is about to introduce new ‘gateway forms’ where disclosures of domestic violence can be recorded. Good practice guidelines
 for the courts developed by the Lord Chancellor’s department have already highlighted the importance of early identification of domestic violence in cases involving children and CAFCASS practitioners are advised to “ensure risk factors are considered, that recommendations made to the courts prioritise safety issues, that they are informed of the outcome of the court judgement or finding of fact and that if required, the welfare report does not reveal the whereabouts of the child and resident parent directly or indirectly”
 but Refuge is not confident that this will be sufficient to protect children from harmful contact with violent fathers.  Recognising and responding to domestic violence requires training, skill and the application of appropriate tools, one of which is a screening process based on an accurate definition of domestic violence together with a thorough understanding of the dynamics of an abusive relationship and its impact on victims. An understanding of the problems victims can face in terms of disclosing abuse should also be reflected within an effective screening process and system of routine enquiry, ensuring there are repeated opportunities for adult and child victims to reveal their experiences and voice concerns within an atmosphere of safety and trust.  An awareness of and capability to assess risk is also essential. 

Family courts should always accept evidence ‘on the simple balance of probabilities’ when investigating allegations of domestic violence or serious abuse to a child

15. Refuge agrees that prior to making decisions about contact and residence it is correct that allegations of domestic violence need to be investigated, (‘findings of fact’) particularly as there may be counter-allegations and or denials. Yet in reality domestic violence is often a secret with many women being assaulted up to 35 times before they call the police. Some women tell no-one about the abuse until they arrive in a refuge and so there are no records, no ‘evidence’ they can call on and as such, no facts. This does not mean that the violence did not occur it means they did not tell anyone.  Some women and children suffer from years of psychological abuse without being physically hurt. In these circumstances, evidence of the kind required by the courts is rarely available, yet the effects of sustained psychological abuse can leave lasting scars. It is important that screening and investigation processes respond appropriately to this reality and that the courts always accept evidence ‘on the simple balance of probabilities’ in such circumstances.  Refuge would suggest that the same approach is used in relation to allegations made by children, including serious allegations such as sexual abuse. For instance, where there is sufficient concern that a child is at risk, Refuge believes that the courts should act to protect that child by issuing a restraining
 order and they should examine very closely, any continuing risk to the child presented by proposed or existing contact arrangements.

Mandatory risk assessment in cases where domestic violence is a known or suspected factor 

16. CAFCASS recognise the risk of harm to children posed by some contact arrangements and state that “every effort must be made to understand and assess possible risks”  and that “the degree of a child’s exposure to risk needs to be balanced against the negative consequences of that child having no contact with that person or persons
” Refuge believes that it is insufficient to make every effort to assess risk and that comprehensive and validated risk assessment in cases involving potential harm to a child and or non-abusing parent should be mandatory. Refuge would assert that prior to arranging contact where exposure to risk is a factor, steps to address risk should be taken, including compulsory attendance at a group
 or individual therapy for perpetrators of domestic violence. Intervention of this type should address the attitudes and behaviour of the perpetrator and help them to appreciate the impact their behaviour has had upon their children; it should also monitor current/future risk to their victims. Refuge would suggest that participation in intervention programmes of this kind should be a precondition of contact agreements in all high-risk cases
.

The wishes and feelings of children should be ascertained in relation to decisions which concern them

17. Although the Children Act 1989 states that a child’s views on important matters which concern them should be taken into account, Refuge’s experience is that children, particularly young children are rarely consulted about either the violence or their wishes in relation to proposed contact: Refuge considers the practice of a single meeting with a CAFCASS officer (when this occurs) and a meeting with a social worker where there are allegations of direct abuse to the child, generally insufficient to achieve either. Refuge’s experience of children exposed to domestic violence suggests that they rarely talk to anyone about the violence occurring within their family, not even their mother. For such children, domestic violence is a secret, kept over many years and they are unlikely to disclose the abuse or share their wishes and feelings with a ‘stranger’ particularly if they do not feel safe and no assurance can be given that they will be protected from contact with their father
.

18. Refuge recommends that appropriate attempts are made to ascertain the wishes and feelings of all children in relation to any legal proceedings which involve them, public or private, but acknowledges that it is not always easy to find out what children ‘wish and feel’ especially in relation to contact with a violent father, for a number of reasons: 
· The child is being asked to talk about a sensitive family secret, possibly for the first time.

· For children who have been traumatised, there may be difficulties (or avoidance
) in disclosing thoughts and feelings about traumatic events that have occurred.

· There may be fear that full disclosure of the abuse which has taken place could result in the child’s removal from home.

· The power dynamics within the family often result in women and children agreeing to almost anything, including contact, if they think this means they can avoid further violence.

· Unknown to others, the child may also have been abused by the father and fear of reprisals may inhibit a child’s ability to disclose their true feelings about contact.

· Children are unlikely to disclose experiences of abuse or their wishes and feelings if they fear they will not be protected from contact with a father of whom they are afraid.

19. Cafcass draft principles on contact make reference to the difficulties of accepting without question a child’s wishes on contact, recognising the balancing act that many children must perform in order to please both parents. On the other hand, they also recognise that officers of the court “rarely acknowledge that children might rationally prefer one parent to another for legitimate reasons …and… hold the general view that children should not see fault in a parent and that they should love their parents equally”
. This perspective represents a significant risk for children who have been exposed to violence at home and wish to remain free from contact with their father. Refuge is in agreement that each case must be viewed individually nevertheless, a legal presumption that contact must be safe, removes from the child the responsibility for making a ‘decision’ which could significantly influence the outcome; it also assures the child that if contact is thought to be unsafe then it will not take place and whatever they ‘decide’, they will be protected. With a legal presumption of safe contact, the decision making power and responsibility lies firmly with the state and that is as it should be.

Effective, comprehensive assessment of the impacts of abuse where a child has been exposed to domestic violence. 

20. When considering on the balance of probabilities whether a restriction or exclusion to contact should be applied, Refuge recommends that an objective assessment of the impact any abuse might have had is also used to inform the decision making of the court. 
21. Domestic violence affects children in different ways – some that are quite evident (behaviour problems, under-achievement, developmental delay etc) and others that are more hidden (emotional/psychological problems, posttraumatic stress disorder, depression, negative attitudes/beliefs etc). Refuge believes that in order to discover the impacts of domestic violence, an age appropriate comprehensive assessment should be carried out by a competent child focused professional who has a thorough understanding of domestic violence and its impact on adults and on children.  The assessment should be broad based enough to identify general difficulties which could be at the root of a child’s problems and specific enough to be sensitive to particular difficulties which can result from domestic violence. 
22. Refuge believes there is a pressing need for the development of assessment protocols and policies for intervention with young children and infants exposed to domestic violence, either as witnesses or as victims. There is a growing awareness that not only is this group the most neglected in terms of service provision and research attention but that they are also at greatest risk; research suggests that exposure to domestic violence as an infant or pre-schooler has significant impacts on the developing brain, resulting in long-term cognitive and behavioural consequences
. 
23. Refuge acknowledges the need to minimise delay in resolving matters concerning children, whilst also recognising the need to allow sufficient time to ensure that effective assessment and investigations are undertaken. Refuge recommends that in order to maximise assessment outcomes, children should be given the time to build a degree of familiarity and trust with a professional and in turn, the professional should have the time to build up an accurate picture of the child and his/her family. Thorough assessment takes time and skill and both should be available in cases where a child is at risk. 

Automatic separate representation for children exposed to domestic violence in private law proceedings and the use of domestic violence experts and other specialists to assist the court.

24. Refuge also recommends the use of domestic violence experts and other specialists to assist the court, as well the provision of separate representation for children in private law cases
. Currently, children who are the subject of private family law proceedings such as contact and residence rarely benefit from either. Refuge suggests there should be a balance between providing children with the necessary legal support so their views are placed before the court and placing too much responsibility upon children for being the ‘decision maker’ in matters of contact and residence. Refuge would suggest that separate representation for children in private law cases should be automatic and work in tandem with the use of child specialists such as guardians, family reporters and experts. 
Assessment of and protection for the non-abusing parent.

25. Domestic violence is widely recognised as a highly traumatising situation and a significant risk for anxiety and depression. Being parented by a person suffering from depression, anxiety or posttraumatic stress is likely to have an adverse effect on many children, particularly the very young. Refuge suggests that ‘consideration’ of a child’s welfare should include an assessment of the impact domestic might have had on the non-abusing parent, as well as any risks, both physical and psychological, presented by maintaining contact with the perpetrator. Refuge recommends that a mandatory risk assessment includes risk of further harm to the non-abusing parent, the risk of the child witnessing that harm and or the chances they could be used as a tool to maintain control or inflict further abuse upon the other parent. Refuge believes that by considering the welfare and safety of the non-abusing parent, the courts will be giving due consideration to the welfare and safety of the child. 

Clear protocols to ensure contact is safe

26. Refuge believes there are dangers in assuming that contact supervised in a centre means that contact will be safe. Refuge is aware of children for whom supervised contact has been yet one more opportunity for their father to make verbal threats and continue his abuse of the family.  Research exploring New Zealand’s legislation on contact found that even when contact was formally supervised at a centre, custodial parents ‘commonly reported’ experiencing abuse/harassment in the centre car park from their ex-partners
.  Other risks include the use of supervisors who are not conversant in the language of the child and the non-residential parent, as they will be unable to ensure contact is safe if they cannot understand what is being said. Refuge has heard of several instances where fathers’ have threatened to follow children home then find and harm their mothers’, including those for whom English is a first language. 

27. Refuge also suggests the need for caution in using family members to supervise contact. Evaluation of New Zealand legislation on contact found that when extended family provided supervision within an informal context, children benefited from these relationships but “despite this, children were not always emotionally safe when contact was supervised by extended family. Problems reported were the non-custodial parent using the child to pass abusive messages to the custodial parent; the non-custodial parent’s family harassed the custodial parent”
. Furthermore, around 50% of residential parents also highlighted concerns about neglect and abuse of their child during unsupervised informal contact arrangements. All of these families (n73) had been granted protection orders which included protection of children
. Refuge suggests that the most dangerous option of all is to use the non-abusing parent to supervise contact between their child and their ex-partner and this is born out in the same study which found that in the 12% of cases where the residential parent supervised informal contact, children often witnessed abuse; 4% of non-residential parents were also reported to have abused their children during this type of contact.

28. The government has stated its commitment to promote contact which is safe and to protect children from harm; Refuge believes that in order to ensure this commitment is realised, in addition to a legal presumption of safe contact, it is essential to apply stringent assessment and monitoring systems prior to and during the contact process, focusing upon the welfare of the child and the non-abusing parent as well as any risk posed by the perpetrator. 

Development of protocols to ensure consistency between orders and appropriate communication across jurisdictions, placing safety for victims at the centre of decision making

29. In many circumstances the family courts and criminal courts are likely to find their orders at variance. This has the potential to create confusion for the police, the applicant and the recipient and to result in dangerous, possibly lethal consequences. In cases where contact or residence is in dispute and criminal proceedings are concurrently brought against the perpetrator, the family court (ignorant of any serious risk to the non-abusing parent and her children) may well direct unsupervised contact and in the worst cases, even grant a residence order to the abusive parent. 

30. Refuge is aware of several instances where women have been involved in simultaneous civil proceedings for non-molestation orders, family proceedings for contact and criminal proceedings where they have been a victim of domestic violence. Thus, women who have been granted non-molestation orders can find themselves in the untenable position of being forced to take their children to the perpetrator for contact visits or face the consequences of contempt, even when children express reluctance or refuse to attend contact. When the system fails to protect women and children in this way, many say they feel further abused by those they have turned to for help. Refuge suggests that orders for protection should over-ride orders permitting unsafe contact
. 
31. The use of Recovery orders can also be problematic, even dangerous in circumstances of domestic violence. Whilst Refuge is in agreement that such orders are necessary to establish the whereabouts of children when one parent alleges ‘abduction’, there is growing concern that such legislation is most often used by violent fathers to find and ‘recover’ children from mothers who have left the family home in order to escape abuse. For this reason, Refuge supports an amendment to the Family Law act 1996, put forward by Women’s Aid
 which aims to redress this balance by granting a recovery order only if the applicant already has a residence order in their name. Where neither parent possesses a residence order the court may grant a recovery order, requiring both to attend court within 24 hours of the discovery of the child, or the first working day thereafter.  Thorough checks must be carried out prior to returning the child to the parent who applied for the order or before sharing any information relating to the whereabouts of the child. These checks should include police records to see if either parent has committed acts of violence, if either is listed on the register of domestic violence perpetrators, and perhaps most significantly, it should include a welfare assessment of the child.  Refuge therefore supports any steps which would promote information sharing in these circumstances, as it could save lives.

Clear policies regarding confidentiality and disclosure of information about domestic violence victims

32. Refuge believes that all professionals working for and alongside the courts need a clear understanding of client confidentiality, current legislation and how to create an inter-face which promotes safety for victims. In practice there can be confusion about what information can and should be shared. Sometimes this has tragic consequences, as in the Victoria Climbie case. All agencies should have a policy which has regard to an individuals right to privacy (under the Data Protection Act) and respects client confidentiality but also recognises the limits of that confidentiality (under the Children Act) when it becomes necessary to safeguard children from significant harm. Refuge suggests that

· safety should be the guiding principle in any decision to share or keep information confidential

· the government needs to promote greater clarity through training on legislation re: data protection, professional confidentiality and child protection

· there are clear polices and procedures for information sharing across disciplines, particularly between adult and child services.

33. It is also essential to recognise that sharing information can endanger lives. Women’s organisations generally work within the bounds of confidentiality for reasons of professionalism and of safety. Refuge recommends that confidentiality is retained with respect to sharing information (especially during court/legal processes) about

· women’s addresses

· current or proposed addresses

· telephone numbers

· place of work

· child’s school

· GP’s details

· details of the woman’s associates including family and friends

34. Whilst it is clear that sharing information between professionals is valuable for the majority, in order to promote effective multi-agency working, to promote the welfare of children and to avoid unnecessary duplication, there are concerns that establishing a database (as proposed in the Children Act 2004), which contains personal details, including address (especially a confidential refuge address) school, GP etc, is likely to place those escaping from domestic violence at risk. In the past, violent partners have been able to trace (and sometimes abduct, harm or even kill) children using educational, health or social service paper trails. Refuge would recommend that safeguards are developed as a priority for these children and other vulnerable groups. 

Routine exemptions from mediation, in-court conciliation, family resolution projects and enforcement of contact orders in circumstances where domestic violence or child abuse is a risk

35. Refuge also has concerns about the government’s emphasis on mediation, in-court conciliation and processes of family resolution in circumstances where there is on-going dispute relating to children. Whilst there are some assurances that these processes will not be appropriate where there has been domestic violence (and there is broad acknowledgement that such measures are inappropriate in other jurisdictions
), Refuge fears that in the absence of stringent screening and comprehensive training for all those working in and for the courts, domestic violence may go undetected. Difficulties relating to disclosure of abuse have already been highlighted above.  

36. Perhaps most concerning is the government’s proposal to enforce contact arrangements and to apply sanctions to those who fail to comply with orders of the court.  Refuge believes that unless we get the screening process right and combine this with monitoring which offers frequent opportunity for disclosures of abuse to be made (by adults and by children,) women may find themselves facing legal consequences for non-compliance with contact orders which in reality, place them and or their children in danger. Rather than moving directly towards measures to enforce contact, it seems important to explore reasons why contact has broken down, one of which may be new or renewed violence, threats of violence, psychological abuse etc. On-going monitoring of high risk cases (those involving violence and abuse) should be integral to the contact process. It is worth reiterating the importance of using an accurate working definition of domestic violence during the screening process, as this is essential if one is to be alert to the broad spectrum of abusive behaviours which constitute domestic violence. A thorough understanding of domestic violence is particularly relevant in circumstances where a victim has been so beaten down by years of psychological abuse that she blames herself the abuse she has suffered and may fail to properly recognise her experiences as consistent with domestic violence.  

A centrally driven and appropriately resourced national strategy on domestic violence incorporating a strong legislative response,, specialist domestic  services and strategies for prevention

37. Refuge believes that in addition to appropriate legal processes, domestic violence victims need specialist services, information and resources. Prevention, particularly strategies which are embedded within programmes for the very young (and for young parents) is also crucial to eliminate violence in the long term. Refuge suggests that integration of these key elements within an appropriately resourced national strategy (which works in tandem with effective co-ordination at a local level) would ensure that high quality specialist services/programmes are available to all across England and Wales. In the absence of such an approach, Refuge believes the current pattern of service development, where ad hoc services spring up and then close down as funding evaporates, will continue, leaving many victims facing an inconsistent response from services and the legal system.

Summary of Recommendations

1. A centrally driven and appropriately funded national strategy on domestic violence. This would ensure that domestic violence victims across the country received the same high quality service both within and outside the court system. It would also ensure a consistent and appropriate response to perpetrators.

2. A legal definition of domestic violence 

3. Appropriate domestic violence training for all professionals and mandatory training for professionals working in and for the courts.

4. Legislation in favour of a presumption of safe contact at the earliest opportunity.

5. Appropriate policies and procedures that prioritise and ensure safety for children and non-abusing parents with regard to contact and residence including:

· thorough and on-going screening for domestic violence prior to and during the process of contact

· that family courts always accept evidence ‘on the simple balance of probabilities’ when investigating allegations of domestic violence or abuse to a child 

· a mandatory risk assessment in cases where domestic violence is a known or suspected factor 

· prior attendance at a group/individual therapy for perpetrators of domestic violence (focusing on the effects of domestic violence/abuse on children) should be a precondition of contact agreements in all high-risk cases

· the wishes and feelings of children should be ascertained in relation to decisions which concern them

· an effective, comprehensive assessment of the impacts of abuse where a child has been exposed to domestic violence. 

· the development of effective assessment protocols for infants and pre-schoolers exposed to domestic violence

· a balance between minimising delay in resolving matters concerning children and allowing sufficient time to ensure that effective assessment and investigations are undertaken.

· automatic separate representation for children exposed to domestic violence in private law proceedings and the use of domestic violence experts and other specialists to assist the court.

· assessment of and protection for the non-abusing parent.

· clear protocols to ensure contact is safe

· the development of protocols to ensure consistency between orders and appropriate communication across jurisdictions, placing safety for victims at the centre of decision making

· the premise that orders for protection should over-ride orders permitting unsafe contact
· clear policies regarding confidentiality and disclosure of information about domestic violence victims. 

· routine exemptions from mediation, in-court conciliation, family resolution projects and enforcement of orders in circumstances where domestic violence or child abuse is a risk

� This is the case in New Zealand. The US has a Model Code (1993) with a rebuttable presumption that  it is not in a child’s best interest to be placed in the custody of a perpetrator of domestic violence. Contact is only granted where this is safe for the child and the non-abusing parent. Access to information about the child, such as medical and school records may even be denied if this information could be used to locate the custodial parent.
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� this is stated both in the Children Act 1989 and in the recent green paper Parental Separation: Children’s Needs and Parents’ Responsibilities; the Council of Europe Convention on Contact Concerning Children also states that it is the child’s right to maintain contact with both parents


�the damaging effect of witnessing domestic violence is now enshrined in law (The Adoption and Children act 2002) and recognised by professionals, such as social workers, who frequently propose separation from a violent partner as a child protection strategy where abuse perpetrated against  a parent is observed to also result in harm to the child





� Home Office campaign to raise awareness of the new 0808 2000 247 Freephone 24 Hour National Domestic Violence Helpline run in partnership between Women's Aid and Refuge. 
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� CAFCASS Draft Principles on Contact 2004


� Using as a model the New Zealand Guardianship Act Section 16B(6):


Notwithstanding subsection (2) of this section where, in any proceedings to which this section applies,


the Court is unable to determine, on the basis of evidence presented to it by or on behalf of the


parties to the proceedings, whether or not the allegation of violence is proved; but


the Court is satisfied that there is a real risk to the safety or the child, the Court may make such order  


       under this section as it thinks fit in order to protect the child


� CAFCASS Draft Principles on Contact (2004)


� Refuge would suggest using only groups/programmes which adhere to good practice and minimum standards for work with perpetrators of domestic violence such as those developed by RESPECT 


� Refuge also recommends that similar therapeutic and support services are available for victims as they try to recover from the abuse and  build a more positive view of the future.


� Analysis of Refuge casework files shows that 58% of children did not talk to anyone about the violence whilst they were still living with the abuser, not even close family members. Until they were given a safe, confidential opportunity to talk about their experiences by a Refuge based children’s psychologist, 37% did not talk to about the violence to anyone even after leaving home.


� Avoidance is a symptom of posttraumatic stress
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� Perry BD (1997) Neurodevelopmental Factors in ‘the Cycle of Violence’  in ‘Children in a Violent Society’. Ed. Osofsky, J.  Refuge has been carrying out innovative work exploring the impacts of domestic violence on pre-school children and developing assessment tools to this end and will publish its findings early next year.


� In New Zealand children in private law proceedings are automatically entitled to separate representation. Counsel for the child is paid for by the court but the Judge may order the parents to contribute to the cost.


� Chetwin A et-al (1999) The Domestic Violence Legislation and Child Access in New Zealand





� ibid


� Ibid.





� In Northern Ireland, the courts must consider whether a child has been or continues to be at risk from a person who both applies for contact and is the subject of a non-molestation order. In New Zealand a protection order made under the Domestic Violence Act 1995 automatically includes the applicant’s children as protected persons, though in practice inclusion does not necessarily result in a denial of contact if this can be safely arranged� and there is another order or written agreement which permits contact. 





� For detailed wording of this amendment contact Women’s Aid.


� In Canada the Criminal Code was amended in 1996 to permit the use of alternative measures (including restorative justice) for adult offenders; domestic violence cases were excluded in all but 3 jurisdictions (Final Report of the ad-hoc Federal-Provincial-Territorial Working Group Reviewing Spousal Abuse Policies and Legislation. Canada 2003)
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